Pooled Trust Options
A Guidebook

Produced by
the National PL. AN Alliance

Written by
Renee C. Lovelace, Attorney



TABLE OF CONTENTS

INT RODUCTION .ottt e e e e e et et e et eeeaeannn XVI

SECTION A: GETTING STARTED

Chaptcr One: WeHaveaDream....oov v iviinnnennnnrnennnnnnns 3
The Need for Pooled Trusts . . ..o v v e e e ettt eaeeeaens 3

03T I 4
Pooled Trusts as Special Needs Trusts.............ooooiiian . 4
Pooled Trusts vs. Non-Pooled SNTs . ......oiiiiiiinii et 4
Common characteristios . ..o e e e et D

Pooled Trusts inthe FUtUre . ... ..o e e e e et aaeeaen 6
Improving Pooled Trusts. ... 7
Chapter Two: Definitions. . ......oovviiiiiiiiiiiiiiiiinenn.. 8
Chapter Three: Benefits of a Pooled Trust. . .........oooiuins. 13
Benefits to Organizations. . ...........oiiiiiiiiiiiii i, 13

The Benefits of Pooled Trusts to Individuals and Families ............14

The Benefits of Pooled Trusts to the Community.................... 14
Chapter Four: Pooled Trust Options........covviiiniiinan... 16
Establishing and Operating a Pooled Trust on a Firm Foundation. . ... 16
Basic Requirements .............o e AT

Essential BuildingBlocks ... LT

Essential Resomroes .o ti e e e eeeesea s aseaneasnassaasaannasnnennn 18



viii 4 POOLED TRUST OPTIONS

Partnering with an Existing Pooled Trust. . ...t 19
Providing Informartion about Pooled Trusts Operated
by Other Organizations ... 19
Providing Services toa Pooled Trust..................ool 20
Chapter Five: Sample Start-Up Checklist...................... 21
EXPLORATORY PHASE. ..o iei e et ianannneans 21
Identifyingan Interest. .. oooviii i eenn 21
Assessing Resources . ..o i i 21
QOutreach to the Market, Public Education . . ..
Gathcringhl:crmatmn.....................................................12.
DECISION PHASE. ..ottt e i et ieeananaanneans 23
Analyzing Information and Activity ... ..oviiii i 23
IMPLEMENTATION PHASE ..o cieeeaeans 23
Preparing a Proposal and Timeline ... 23
Chapter Six: Trust Documents .........oooiiiiiiiiieiiian.. 24
Master Pooled Trust Document Terms. .. .....covviniiiiiinnnenenn. 26
Establishment of the Trust and Funding ... 26
Administration and Trust Strocture ... ..o i i ii i i iee e 20
Definitions and Clarification of Other Terms ... ..oviviiiii i i 29

Information to Provide to Grantors and Beneficiaries in the Joinder
Agreement or Other Client Documents ..., 29

Information to Obtain about the Beneficiary in the
Joinder Agreement or Other Client Documents..................... 31

Confirming that Property Funding the Trust is Not
Subjectto Liensor Claims . ... 32

SECTION B: OPERATING A POOLED TRUST

Chapter Seven: The Knowledge Base ...t 35
0 o I T 35

B S 35

o w1 T o L 36
Public Benehr Program Basics R 1.

Undcrstanding the Impact of Trust Distributions on Public Bencfits Eligibility Trust
Distributions as Countable Income .. .oooo vt 3T



TABLE OF CONTENTS +ix

Distributions for Food and Shelter: the ISM Bules ..ol 37
The Sole Benefit Rules ..ot e ite i ieniennennes . 38

Additional Needs, Services, and Objectives ................ ... 38
Medical Care, Medications, and Medical Liens ...t
Housing . ...ovni i e
Special Education ...
Civil Rights and Disability Law ... ..ooooniin e
Guardianship . ™ 3 |
Mcnta.ll':apaﬂt}- e aaaaaaaaaaaaaan R 1 |
Disability- SPCCI.F.[C Considcrations, Assistive T:chno]ogy and Accessible Dcmg,n 4]
Family Law, Child Support, and Alimony ... 41

28 8 8 %

Distinguishing Berween Different T}rpes of SNTs. ..o 42
SNT Terminology .. .. - .
Recap/Comparison GFThlrcl—Party Self-Sertled, and Dual Qliﬂllﬁﬂtlﬂn Trusts . 45

Chapter Eight: Policies and Procedures. ....................... 47

Contentand Format .. ......ooiuiii i iiiiiaeeieeaanns 48
Pooled Trust Policies and Procedures History (sample) .................... .. 48

A Sampling of Key Policies and Procedures. ......................... 49
Example: Intake for New Sub-Accounes ... 49
Example: Care Planning. ... 050
Example: Case Management...........oooiiiiiiiiniiin 50
Example: Distributions. ... S
Example: Feesand Expenses ..........oooiiiien092
Example: Actual or Perceived Conflicts of Interest. . ... 52
Additional Topics. ... oovuiiiiii i e 92

The Value of Experienced Assistance..............oooiiiiiiiiiinn.. S4

Chapter Nine: Maintaining Fiscal Sustainability................ 55

Analyzing Existing Resources ........oovviiiiiiiiiiiiinnniiniia, 55
People RESOUICES. .+ e eveeeeeeteeeeeeeeeeeeeeesee e saaaeeeeanesanss .56
Financial Resources .....ovviuiii i 37

Analyzing EXpenses .. ... 58

Linking Operation Costs with Policies and Procedures............... 59

Policies and Procedures that Impact Costs and Resources ............ 60

Case Management Fees Y
Accountings, Reports, T T BT = 60



x + POOLED TRUST OPTIONS

FacﬂiticsandSuPportS}rstcms Y -3 |
Investment and Fiduciary Responsibilities ... 61
Chapter Ten: Administrative Challenges ...................... 63
Keeping Channels of Communication Open........................ 63
Linking Operations, Expenses, and Resources through
Policies and Proceduires. . .. ..o v vt oot eeeeaeaaeans 65
Chapter Eleven: Professional Allies and Collaboration .......... 66
Examples of How and Why a Pooled Trust
Should Have Professional Allies. ........ccovere e eeeeaaannns 67
Partnerships and Collaborations with Other Pooled Trusts,
Professionals, and Providers. . ... ... 70

SECTION C: THE POoOLED TRUST MARKET

Chapter Twelve: Identifying the Market .................. .. ... 75
Initial Market Analysis ........... .. 75
General Market Categories ..., 76
Analyzing the Potential Markets ........... ... ..l 76

Individuals with Disabilities .. ovvvnrvinennssnsennssnssensesssnssssssssssnsees 70
Families and Other Third Parties. c .o vve v renseeneanseneesrsnssoesssssnnsaeed?
Benefacrors Who Need Medicaid ..o v e iiesineneeiiesiesiessessancnns 78
Other Pooled Trust Markets . ..o oot e e eeeeeeaeeans S0

Chapter Thirteen: Marketing and Community Education ....... 81

Steps in the Process: Reaching the Marker.................... ... 82
Step 1: Information Gathering and Support Building. ...l 82

Step 2: Completing Documents in Order to Offer the Pooled Trust to the Market83
Step 3: Beginning the Operations and Becoming a Sustainable Pooled Trust. ... 84

Chapter Fourteen: Expanding the Market: Growing the Operation86

A Pooled Trusts Core Market .. ... 86
Expanding Service Options........oooviiiiiiiiiiiiiiiiininenan.. 86
Pacingthe Growth ........ ... i 87



TABLE OF CONTENTS +Xxi

SECTION D: THE POSITIVE EFFECTS OF A SUSTAINABLE
PooOLED TRUST

Chapter Fifteen: The Role of Life Care Plans . .................. 91
Determining WhetheraPlan IsNeeded ..................ooooo 93
BuildingaLife CarePlan ... 93

Paper: Collect Information forche Plan. ... 094
Meoney: Resources to Supportthe Plan ....ooooooiinll0095
People: Programs and Individuals Who Will Carry Outthe Plan..............96

Chapter Sixteen: Estate Planning and Funding a Sub-Account .. .98

Begin by Building on a Strong Foundation ...................cco0en. 98

Four Key Planning Phases ... 99

Phase I: Preparing the Plan to Protect the Individual with

Disabilities and to Leverage Resources.................oooonn .. 100
Determine the Objectivesin Planning . ... 100
Asscss Existing Resources: Both Financial and People Resources. ... . 100
Profile Current Public Bencfits and Private Resources
Awailable to the Benchiciary . . R (1) |
Consider Changes to Public Benefits d'lrough-:rut theFurare ..o 101
Provide Dircctions for Future Trust Distributions . ..........coovvveenoo.. . 102
Leverage, Protect, and Respect the Trusted Advocates ..oovvvvvvinncnnnnl 102

Phase II: Drafting and Signing Trusts and Other Documents........ 102

Phase III: Ensuring that Assets are Properly Directed to Trusts. .. ... 103
Analyze How Each Assctwill be Transferred ... 000103
Prepare for Pre-Death Transfers by Family Members ... 103
Protect against Later-Life Losses . cerennanan 103

Phase IV: Searching for Additional Fu.ndmg Sources and Strateglﬁs 104

Planning Early ....ooooiiiiiii i 104
Planning with Charnitable Truses ... 104
Leveraging Retirement Funds ... oo 105
Making Exempt Transfers of a House or Other Assets;

Using Solc Bencht Trusts . . P |
Planning with Life Insurance Policics and Life Insurance Truses .............. 106
Planning for the Surviving Spousc with Spousal Care Protection Trusts ....... 107

Establishing a Pooled Trust Sub-Account and Tcﬂing
ExtcnclcdFa.mil}-‘]-lowmDircctFundstoIt D [ 21



xii + PoOLED TRUST OPTIONS

Chaptcr Seventeen: PLAN Programs May Be

Well Positioned to Use Pooled Trusts. .. .vvviiiineneunnn. 109
Success Factors. . ... e 109
Failure Factors .. ....oviii e 110
What It Helps to Know from the Start........................... 110
Sustainability is Possible! ....... ... oo 111

SECTION E: RESOURCES

Chapter Eighteen: Examples of Varied Pooled Trust Configurations115

Starting with a Ready Market ..., 116
Existing Servicesin Place ....... ... ... 116
Lack of Other Trustees ... ....oooviniiriiiii i iaaenns 117
Personal Injury Setdlements . ................ 117
Advocacy Organizations’ Collaborative. ................... 118
Attorney-Operated Pooled Trust .........oooviiiiiiiiiinnn, 118
Pooled Trust Funded with a few Large Sub-Accounts.............. 119
Pooled Trust Collaboration. ....... ... ... ... ... 119
Pooled Trust and Non-Pooled SN'Ts Combination ................ 119
Pooled Trust for Housing. . ..., 119
Grant-Funded or Subsidized Trust ........covviiiiiiiiinann... 120
Chapter Nineteen: Questions, Answers, and Guidance........ 121
What does the d4C Statute Require?...........coovvviiiniiinnn, 121
Frequently Asked Questions ... 124
Must Pooled Trusts Be SN Ts2, .ottt i s ivee e annananannanns 124
Should Sub-Account Funding Be by Cash Only?.........ceeeeeeeeviennnn . 125
Funding by Individuals Who arc Age 65 and Older. .. ... vvvvveeeeeenn., 125
Using One Master Pooled Trust Agreement for Both Third-Party and Self-Seteled
FUNAING. « oot 127
Do Income, Gift, and Estate Tax Issucs Differ From Other Trusts? .. .......... 128
The Pooled Trust’s Right of Retention . . P .1
Safeguards against Conflicts of Interest with Remainder Retention . .. 129
May Medicaid or Medicare Licns Be Avoided? .. e . ceen 130

Are SWNT Provisions ﬁppllcablc When Medicare ‘\-ia)r Be Needed in the Furure 2130
Could Pooled Trust Sub-Accounts Be Considered Securities? .. .o.vvvvennn... 131



TABLE OF CONTENTS -+ xiii

Is the State a Creditor and, If So, for Whart Purposes?. ... 131
Will Medical and Other Creditors Be Able to Demand Trust Distributions? .. 131
Dioes This Guide Contain Ev:ryd'ning an Organization MNeeds to

Know to Establish and Operate a Susrainable Pooled Trust. .. ovvivvnvnnnns 132

Chap ter Twenty: Accessto Resources ...............ooiit, 133
B B L A 133

[ T [ 134
BoO S . oot it 134
Web-Based Information . ... .oovveerern et 134
Publication Articles . ....vor et e ettt 135

Law Review Articles. . ..o vt e e e e 135



